Law Enf::rcement

December 1998

HONOR ROLL
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483" Session, Basic Law Enforcement Academy - August 12" through November 4™, 1998

President: Shane Gardner - Clark County Sheriff's Office
Best Overall: Joseph G. Kolp - Pierce County Sheriff's Office
Best Academic: Joseph G. Kolp - Pierce County Sheriff's Office
Best Firearms: Joseph G. Kolp - Pierce County Sheriff's Office
Tac Officer: Laurie Macrea - Department of Fish and Wildlife
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Corrections Officer Academy - Class 278 - Spokane Session, September 3" through October 1, 1998

Highest Overall: Richard Ridgeway - Airway Heights Corrections Center
Highest Academic: Lars Kanikeberg - Airway Heights Corrections Center
Highest Practical Test: Richard Ridgeway - Airway Heights Corrections Center
Highest in Mock Scenes: Laura Coleman - Washington State Penitentiary

Scott Kenoyer - Spokane County Jall
Highest Defensive Tactics: Dalene Kersey - Spokane County Jail
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1998 SUBJECT MATTER INDEX

LED EDITOR’S NOTE: This is our annual LED subject matter index. It covers all LED entries
from January 1998 through December 1998. Since 1988 we have published a twelve-month
index each December. In the past 20 years, we have also published two multi-year subject
matter indexes. In 1989, we published an index covering LED’s from January 1979 through
December 1988. In 1994, we published a five-year subject matter index covering LED’s from
January 1989 through December 1993. We plan a new five-year index covering LED’s from
January 1994 through December 1998; it should be ready by early 1999. The 1989-1993
cumulative index, the 1994-1998 cumulative index (when completed), and current issues of
the LED from January 1992 on (excluding January and February of 1993) are available on the
CJTC Internet Home Page at: http://www.wa.gov/cjt.

ACCOMPLICE LIABILITY

Accomplice, as knowing aid in crime, has principal’s mental state in “malicious harassment”
as with other crimes. State v. Robertson, Lewis, and Jack, 88 Wn. App. 836 (Div. |, 1997) - March
98:17

Accomplice liability in child assault case cannot be based on omission or failure of foster
parents to carry out civil duty to protect child. State v. Jackson, 87 Wn. App. 801 (Div. |, 1997) -
March 98:20 [Review is pending in the State Supreme Court.]

ARREST, STOP AND FRISK

Car passenger who disobeyed order to get back in car lawfully arrested. State v. Mendez, 88
Wn. App. 785 (Div. lll, 1997) - Feb 98:03 [Review is pending in the State Supreme Court.]

No state or federal constitutional violation in vehicle “frisk”. State v. Larson, 88 Wn. App. 849
(Div. 1, 1997) - Feb 98:05

Terry seizure held to be unlawful because without reasonable suspicion. State v. Armenta,
State v. Cruz, 134 Wn.2d 1 (1997) - March 98:05

Gun seizure during consent search OK for officer-safety purposes; also, initial Miranda
violation did not taint subsequent Mirandized statement. State v. King, 89 Wn. App. 612 (Div. Il
1998) - April 98:07

Odor of meth coming from vehicle provides PC to arrest all occupants. State v. Huff, 64 Wn.
App. 641 (Div. Il, 1992) - April 98:09

Correctional officer lacked authority under DOC regulations to hold visitor longer than
necessary to request consent to search. State v. Dane, 89 Wn. App. 226 (Div. Il, 1997) - April
98:10

Group frisk, backpack frisk justified by report and observations. State v. Laskowski, 88 Wn.
App. 858 (Div. |, 1997) - May 98:04 [Duplication of Feb 98:05 entry]

“Frisk” of vehicle OK based on reasonable suspicion re weapons. State v. Larson, 88 Wn.
App. 849 (Div. I, 1997) - May 98:06

Passenger has standing to challenge lawful traffic stop that turned into an unlawful seizure.
State v. Takesgun, 89 Wn. App. 608 (Div. Ill, 1998) - May 98:19




"Submission to authority” test for "seizure" under Hodari D rejected in independent grounds
reading of State constitution’s article 1, section 7. State v. Young, 135 Wn.2d 498 (1998) - Aug
98:02

Search of motor vehicle passenger’s purse fails “search incident” analysis; and her consent
was tainted by unlawful detention by police. State v. O’'Day, 91 Wn. App. 244 (Div. lll, 1998) -
Sept 98:15

Search can’t be justified as “incident to arrest” if the search follows an officer’s objectively
manifested decision not to make a custodial arrest. State v. McKenna, 91 Wn. App. 554 (Div.
I, 1998) - Oct 98:12

Lawful seizure of passenger and vehicle, leading to discovery of evidence, precludes
“unlawful seizure” claim of driver. State v. Thomas, 91 Wn. App. 195 (Div. Il, 1998) - Nov 98:15

Stop, frisk conviction for possession of controlled substances with intent to deliver upheld.
State v. Miller, 91 Wn. App. 181 (Div. Il, 1998) - Dec 98:18

ASSAULT AND RELATED OFFENSES

Assault of security guard by shoplifter is Assault Three. State v. Johnston, 85 Wn. App. 549
(Div. 1ll, 1997) - March 98:18

Essential element of assault on law officer is knowledge of officer’s status. State v. Filbeck,
89 Wn. App. 113 (Div. Il, 1997) - May 98:18

BAIL BONDS

Conviction exonerated pre-trial bond; owner of bail bond company lacked authority to bind
the surety on a new bond following his conviction. State v. French, 88 Wn. App. 586 (Div. Il,
1997) - May 98:16

BOMB THREATS

Telephone threat to dispatch to burn down store not protected speech. State v. Edwards, 84
Whn. App. 5 (Div. I, 1996) - April 98:18

BURGLARY AND TRESPASS

“Trespassed” shoplifter committed burglary when he shoplifted again. State v. Kutch, 90
Wn. App. 244 (Div. Ill, 1998) - May 98:09

“Unlawful entry” element of burglary conviction holds up for would-be thief caught in grade
school classroom with weak “Autumn” story. State v. Allen, 90 Wn. App. 957 (Div. Ill, 1998) -
Aug 98:13

Fingerprint evidence alone fails to support conviction for burglary where there is reasonable
innocent explanation for presence of prints. State v. Bridge, 91 Wn. App. 98 (Div. lll, 1998) -
Aug 98:15

Staying to threaten occupants of home after being asked to leave supports burglary
conviction. State v. Davis, 90 Wn. App. 776 (Div. |, 1998) - Aug 98:17



California’s pro-government burglary rule allowing proof of unlawful entry based on entry-
with-intent rejected in car wash case. State v. Miller, 90 Wn. App. 720 (Div. lll, 1998) - Aug 98:18

CHAIN OF CUSTODY

Arsonist loses on issues of standing, chain-of-custody, and corpus delicti. State v. Picard, 90
Whn. App. 890 (Div. Il, 1998) - Dec 98:15

CIVIL LIABILITY

7-11 had general duty re parking lot rowdies but no specific duty to hire guards. Nivens v.
Hoagy's Corner, 133 Wn.2d 192 (1997) - Jan 98:10

Civil rights suit against sheriff's deputies dismissed; under totality of circumstances,
deputies’ assistance to landlord was not unreasonable search. Kalmas v. Wagner, 133 Wn.2d
210 (1997) - Jan 98:11

Deputy prosecutor not absolutely immune from civil rights suit for certifying probable cause
on charging document. Kalina v. Fletcher, 118 S.Ct. 502 (1997) - March 98:04

LEOFF Il officers, like LEOFF | officers, may sue their employers as well as collecting
workers’ compensation benefits. Elford v. City of Battle Ground, 87 Wn. App. 229 (Div. Il, 1997) -
March 98:20

LEOFF II'S, like LEOFF I'S, still may sue their employers for negligence as well as collecting
workers’ compensation benefits. Fray v. Spokane County, 134 Wn.2d 637 (1998) - May 98:04

High speed pursuit does not trigger protection under Due Process clause unless it "shocks
the conscience." County of Sacramento v. Lewis, 140 L.Ed. 2d 1043 - July 98:16

Same-sex sexual harassment subject to sex discrimination lawsuit under Federal Civil Rights
Act. Oncale v. Sundowner Offshore Servs., Inc., 118 S.Ct. 998 (1998) - July 98:18

ADA program accessibility/public accommodation provisions extend to prisoners in
correctional facilities. Pennsylvania DOC v. Yeskey, 118 S.Ct. 1952 (1998) - Sept 98:03

“Disability” definition of ADA covers HIV infection, even during asymptomatic stages.
Bragdon v. Abbott, 118 S. Ct. 2196 (1998) - Sept 98:03

Sexual harassment — High Court clarifies rules on A) employer vicarious liability for acts of
supervisors, and B) affirmative defense. Burlington Industries v. Ellerth, 118 S. Ct. 2257 (1998)
and Faragher v. City of Boca Raton, 118 S. Ct. 2275 (1998) - Sept 98:05

CIVIL SERVICE AND EMPLOYMENT LAW

Officer can’t choose to pursue grievance of suspension where he has already allowed a civil
service commission order to become final. Civil Service Commission of the City of Kelso v. City
of Kelso, 87 Wn. App. 907 (Div. Il, 1997) - Feb 98:21 [Review is pending in the State Supreme
Court]

Employment law — discipline OK for lying during misconduct investigation. LaChance v.
Erickson, 118 S.Ct. 753 (1998) - May 98:03

COLLATERAL ESTOPPEL/RES JUDICATA



In civil forfeiture case, claimant barred by collateral estoppel rule from re-arguing
suppression issue previously lost in criminal case. City of Des Moines v. $81,231, 87 Wn. App.
689 (Div. |, 1997) - March 98:16

CORPUS DELICTI RULE

Child molester loses on issues of “hue and cry” hearsay exception, counselor-patient
privilege, right-of-confrontation, and corpus delicti rule. State v. Ackerman, 90 Wn. App. 477
(Div. 111, 1998) - Oct 98:19

Arsonist loses on issues of standing, chain-of-custody, and corpus delicti. State v. Picard, 90
Whn. App. 890 (Div. Il, 1998) - Dec 98:15

DEADLY FORCE

Garner deadly force issue: was method “reasonably likely to kill?” Vera Cruz v. City of
Escondido, 126 F.3d 1214 (9" Cir. 1997) - Jan 98:03

DEFERRED PROSECUTION
Once-every-five-years limit on deferred prosecutions under former RCW 10.05 starts when
first court grants deferred prosecution status. State v. Bays, 90 Wn. App. 731 (Div. I, 1998) -
Nov 98:13

DISCOVERY

Aggravated first degree murder conviction of Island County deputy-killer affirmed. State v.
Hutchinson, 135 Wn.2d 863 (1998) - Oct 98:11

DOMESTIC VIOLENCE

Victim cannot “consent” to violation of DVPA order. State v. DeJarlais, 88 Wn. App. 297 (Div. I,
1997) - March 98:17 [Review is pending in the State Supreme Court]

DOUBLE JEOPARDY; EXCESSIVE FINES

Double jeopardy arguments against “civil” sanctions virtually eliminated. Hudson v. United
States, 118 S.Ct. 488 (1997) - March 98:04

No double jeopardy problem in 1) conviction for MIP and 2) license suspension for driving
with alcohol in system for same act. Rowe v. DOL, 88 Wn. App. 781 (Div. lll, 1997) - May 98:15

Forfeiture of over $350,000 under currency-smuggling law held to be “excessive fine.” U.S.v.
Bajakajian, 118 S. Ct. 2028 (1998) - Sept 98:04

Double jeopardy prohibition doesn’t bar multiple attempts to prove sufficiency of prior
conviction under “three strikes” law. Monge v. California, 118 S. Ct. 2246 (1998) - Sept 98:07

Criminal profiteering act penalty does not violate double jeopardy. Winchester v. Stein, 135
Wn.2d 835 (1998) - Oct 98:10

DUE PROCESS



No due process problems in scheduling of forfeiture hearing. In re the Forfeiture of One 1988
Black Chevrolet Corvette, etc., 91 Wn. App. 320 (Div. I, 1997) - Feb 98:13

Tacoma adopts procedure for dealing with personal property seizure. Perkins v. City of West
Covina, 113 F.3d 1004 (9th Cir. 1997) - July 98:13 [This case is now under review by the U.S.
Supreme Court]

High speed pursuit does not trigger protection under Due Process clause unless it "shocks
the conscience." County of Sacramento v. Lewis, 140 L.Ed. 2d 1043 (1998) - July 98:16

Detective’s misconduct in courtroom results in dismissal of charges. State v. Granacki, 90
Whn. App. 598 (Div. I, 1998) - Aug 98:19

ELECTRONIC SURVEILLANCE AND RECORDING

No privacy for one who leaves message on phone answering machine. Farr v. Martin, 87 Wn.
App. 177 (Div. 1, 1997) - April 98:11

ESCAPE AND RELATED CRIME

“Failure to return from furlough,” not “escape,” should have been charged because specific
statute controls over general. State v. Smeltzer, 86 Wn. App. 818 (Div. lll, 1997) - March 98:21

Failing to report to work crew duty per criminal sentence is “escape.” State v. Guy; State v.
Ammons, 87 Wn. App. 238 (Div. Il, 1997) - March 98:21 [Review is pending in the State Supreme
Court]

EVIDENCE LAW

DNA evidence testimony — expert may give unique-profile conclusion. State v. Buckner, 133
Wn.2d 63 (1997) - Jan 98:11

Drug delivery conviction should not have been admitted to impeach defendant; victims'
"excited utterances" were properly admitted, however. State v. Hardy, 133 Wn.2d 701 (1997) -
April 98:04

No evidence law privilege for statement made at accident scene to paramedic. State v. Ross,
89 Wn. App. 302 (Div. I, 1997) - April 98:13

“Recorded recollection” hearsay exception applies to recanting witness. State v. Alvarado,
89 Wn. App. 543 (Div. I, 1998) - May 98:10

“Medical diagnosis or treatment” hearsay exception requires some level of understanding by
patient of the purpose of visit. State v. Carol M.D. and Mark A.D., 89 Wn. App. 77 (Div. Ill, 1997)
- May 98:12

Digitally enhancing fingerprints OK for ID purposes under Frye. State v. Hayden, 90 Whn.
App. 100 (Div. I, 1998) - May 98:16

Military evidence rule barring all polygraph evidence survives review. U.S. v Scheffer, 118
S.Ct.1261 (1998) - July 98:17



Child sex abuse testimony inadmissible because time frame of abuse not established; also,
hearsay re abuse not sufficiently corroborated. In Re the Welfare of A.E.P. & W.M.P., 135
Wn.2d 208 (1998) - Aug 98:07

Child molester loses arguments on “hue and cry” hearsay exception, counselor-patient
privilege, right-of-confrontation, and corpus delicti rule. State v. Ackerman, 90 Wn. App. 477
(Div. 111, 1998) - Oct 98:19

Detective can'’t testify re his interpreter’s translation of interrogation. State v. Garcia-Trujillo,
89 Wn. App. 203 (Div. |, 1997) - Nov 98:11

Evidence of prior uncharged sexual misconduct is admitted against child molester where it
shows the offender’s common scheme or plan. State v. Baker, 89 Wn. App. 726 (Div. |, 1998) -
Nov 98:18

Division Two of Court of Appeals takes broader view regarding protections of priest-penitent
confidential communications privilege than does Division One. State v. Martin, 91 Wn. App.
621 (Div. I, 1998) - Dec 98:20

EX POST FACTO DOCTRINE
No ex post facto problem with applying “Three Strikes” law to convictions for offenses which

occurred before effective date of law. State v. Angehrn, 90 Wn. App. 339 (Div. I, 1998) - Nov
98:12

FIREARMS LAWS

No mental state element in firearms possession statute. State v. Semakula, 88 Wn. App. 719
(Div. 1, 1997) - March 98:21

Juvenile adjudications were firearms possession disqualifiers under 1994 law. State v.
Wright, 88 Wn. App. 683 (Div. I, 1997) - April 98:12

Federal gun law provision deferring to state law on restoration of gun rights not applicable
unless there is full restoration. Caronv. U.S., 118 S. Ct. 2007 (1998) - Sept 98:06

Federal law against “carrying” a firearm during certain crimes includes having gun in locked
trunk during commission of crime. Muscarellov. U.S., 118 S. Ct. 1911 (1998) - Sept 98:08

"Necessity” is defense to charge for “unlawful possession of a firearm.” State v. Stockton, 91
Whn. App. 35 (Div. I, 1998) - Nov 98:09

Theft of multiple guns one offense under former sentencing law. State v. Roose, 90 Wn. App.
513 (Div. llI, 1998) - Nov 98:11

FORFEITURE LAW
(See also "Double Jeopardy”; “Due Process”; “Excessive Fines” and “Uniform Controlled
Substance Act”)

Double jeopardy arguments against “civil” sanctions virtually eliminated. Hudson v. United
States, 118 S.Ct. 488 (1997) - March 98:04

FREEDOM OF SPEECH



“Seattle sitting ordinance” upheld against constitutional attack. City of Seattle v. McConahy,
City of Seattle v. Hoff, 86 Wn. App. 557 (Div. |, 1997) - April 98:18

State’s civil law ban on false political ads fails free speech test. State of Washington v. 119
Vote No, 135 Wn.2d 618 (1998) - Oct 98:11

IMPLIED CONSENT, BREATH AND BLOOD TESTS FOR ALCOHOL
DOL bulletin #1: administrative DUl hearings: why cases are dismissed. Jan 98:20
INDIAN/TRIBAL LAW ENFORCEMENT JURISDICTION

Non-Indian family member didn’t lawfully “assist” fishing by absent family member. State v.
Price, 87 Wn. App. 424 (Div. |, 1997) - May 98:15

INFANCY DEFENSE

10-year old’s criminal capacity in fire-setting case shown by history of past acts and lectures,
plus other evidence of awareness that conduct was wrong. State v. J.F., 87 Wn. App. 787 (Div.
[, 1997) - Feb 98:10

Infancy defense: eleven-year-old lacked capacity to commit rape of child. State v. J.P.S., 135
Whn.2d 34 (1998) - July 98:21

INTERNET
Internet access to Washington appellate court decisions. - Oct 98:21

INTERROGATIONS AND CONFESSIONS
(See also “Sixth Amendment and Related State Law Provisions”)

CrR 3.1 (c)(2) requires that officer help with attorney contact when suspect ends
interrogation with attorney request. State v. Kirkpatrick, 89 Wn. App. 407 (Div. I, 1997) - March
98:12

Exclusionary rule for earlier Miranda violation does not bar testimony: A) from follow-up
interrogator who did Mirandize, B) or from witnesses that followup interrogator located
based on his Mirandized interrogation. State v. Dods, 87 Wn. App. 312 (Div. Il, 1997) - March
98:19

Gun seizure during consent search OK for officer-safety purposes; also, initial Miranda
violation did not taint subsequent Mirandized statement. State v. King, 89 Wn. App. 612 (Div. I,
1998) - April 98:07

In-custody defendant “initiates contact” after assertion of right to counsel. State v. Birnel, 89
Wn. App. 459 (Div. llI, 1998) - April 98:11

Corroboration not necessary to prove Miranda waiver in one-on-one interrogation. State v.
Haack, 88 Wn. App. 423 (Div. |, 1997) - April 98:14

Deception in police questioning not necessarily improper. State v. Furman, 122 Wn.2d 440
(1993) - July 98:20



Detective acted properly in seeking clarification from arrestee who had responded to Miranda
warnings by stating he would be needing a court-appointed attorney because he couldn’t
afford to hire one. State v. Copeland, 89 Wn. App. 492 (Div. Il, 1998) - Aug 98:09

In-court assertion of 6" amendment counsel right on charged murder doesn’t raise 5"
amendment bar to police contact on unrelated uncharged murder; nor was any bar to police
contact raised by attorney’s attempts to contact defendant as police questioned him. State v.
Stackhouse, 90 Wn. App. 344 (Div. I, 1998) - Sept 98:20

Fifth Amendment bars testimony re refusal by DUI suspect to take FST. City of Seattle v.
Stalsbroten, 91 Wn. App. 226 (Div. I, 1998) - Nov 98:17

INTIMIDATING A PUBLIC SERVANT

Statutory prohibition against “intimidating a public servant” not constitutionally overbroad.
State v. Stephenson, 89 Wn. App. 794 (Div. 1l, 1998) - May 98:19

INTIMIDATING A WITNESS

“Intimidating a witness” includes threats before investigation begins. State v. James, 88 Wn.
App. 812 (Div. II, 1997) - March 98:15

INTOXICATION
Jury instruction on voluntary intoxication not required even though some witnesses testify

that defendant was “intoxicated” at time of offense. State v. Gabryschak, 83 Wn. App. 249 (Div.
[, 1996) - April 98:16

KIDNAPPING AND RELATED OFFENSES

Kidnap evidence sufficient. State v. Ong, 88 Wn. App. 572 (Div. Il, 1997) - Feb 98:15

“Custodial interference” evidence held sufficient. State v. Pesta, 87 Wn. App. 515 (Div. |, 1997)
- March 98:19

LEGISLATION 1998

Legislative updates: Part One, June:02-23; Part Two, July 2-13 (including index); Followup
note re Pen Register, Aug:21

MALICIOUS HARASSMENT
Accomplice, as knowing aid in crime, has principal’s special mental state in “malicious

harassment” as with other crimes. State v. Robertson, Lewis, and Jack, 88 Wn. App. 836 (Div. |,
1997) - March 98:17

MINOR IN POSSESSION

MIP conviction affirmed -- ID card admissible as “public record.” State v. C.N.H., 90 Wn. App.
947 (Div. |, 1998) - Oct 98:17

Under MIP law, "public place" does not include back patio of residence. State v. S.E., 90 Wn.
App. 886 (Div. I, 1998) - Oct 98:18



MONEY LAUNDERING

“Money laundering” statute does not require proof that financial transaction was conducted
with intent to conceal the illegality. State v. McCarty, 90 Wn. App. 195 (Div. Il, 1998) - May 98:18

NECESSITY DEFENSE

“Medical necessity” defense addressed in marijuana grow case. State v. Pittman, 88 Wn. App.
188 (Div. 1, 1997) - April 98:19

"Necessity” is a limited defense to charge for “unlawful possession of a firearm.” State v.
Stockton, 91 Wn. App. 35 (Div. I, 1998) - Nov 98:09

OBSTRUCTING

Car passenger who disobeyed order to get back in car lawfully arrested. State v. Mendez, 88
Wn. App. 785 (Div. I, 1997) - Feb 98:03 [Review is pending in the State Supreme Court]

PUBLIC RECORDS LAW

Public records law: “investigative records” exception exempts active law enforcement
investigation files in their entirety. Newman v. King County, 133 Wn.2d 565 (1997) - Jan 98:07

No attorney fees recoverable from agency in the middle under Public Records Act.
Confederated Tribes, et.al. v. Johnson, 135 Wn.2d 734 (1998) - Oct 98:11

SEARCH AND SEIZURE

Anticipatory Search Warrant

Anticipatory warrant struck down — no “sure course” to search site. State v. Goble, 88 Wn.
App. 503 (Div. II, 1997) - Jan 98:15

Consent Search Exception

Knock-and-talk at residence requires special consent warnings. State v. Ferrier, 136 Wn.2d
103 (1998) - Oct 98:02; State v. Ferrier Revisited. Nov 98:20

“Criminal Search” Statute (RCW 10.79.040 - 045)

Criminal statutes on warrantless police searches interpreted as allowing for constitutional
exceptions to warrant requirement but as not requiring proof of bad faith or any other mental
state on the officer’s part. State v. Groom, 133 Wn.2d 679 (1997) - Jan 98:06

Exclusionary Rule

Citizen who pointed gun at sheriff's surveillance helicopter not allowed to assert privacy
claim: Mierz exception to exclusionary rule applied. State v. McKinlay, 87 Wn. App. 394 (Div.
11, 1997) - Jan 98:19

10



Federal exclusionary rule not applicable in parole and probation hearings. Pennsylvania
Board of Probation and Parole v. Scott, 118 S. Ct. 2014 (1998) - Sept 98:04

Exigent Circumstances, Emergency Exceptions

Civil commitment seizure and search justified by man’s volatile behavior. State v. Dempsey,
88 Wn. App. 918 (Div. lll, 1997) - Feb 98:08

Impound-Inventory Exception

“Automatic standing” rule applied; impoundment of suspended driver's vehicle held
improper. State v. Coss, 87 Wn. App. 891 (Div. Ill, 1997) - Feb 98:17

Houser’'s “manifest necessity” rule for locked trunk checks in impound inventories is
confirmed in “independent grounds” reading of article 1, section 7 of Washington
constitution. State v. White, 135 Wn.2d 761 (1998) - Sept 98:08; State v. White Revisited. Nov
98:20

Incident To Arrest (Motor Vehicle)

Stroud rule on search incident to arrest allows search of purse left in car by disembarking
passenger; Seitz case distinguished. State v. Parker, 88 Wn. App. 273 (Div. Ill, 1997) - Jan
98:12 [This case and the Hunnel case referenced below are under review in the State Supreme
Court]

Split of authority: does Stroud rule permit search of purse of nonarrested passenger ordered
(A) to step out of MV and (B) to leave purse in MV? Divisions Two and Three of Court of
Appeals say “yes,” “no”. State v. Nelson, 89 Wn. App. 179 (Div. lll, 1997) and State v. Hunnel, 89
Wn. App. 638 (Div. Il, 1998) - March 98:08

Jail policy restricting intake of certain offense categories does not affect custodial arrest
authority; car “search incident” permitted. State v. Thomas, 89 Wn. App. 774 (Div. Ill, 1998) -
April 98:05

Search of motor vehicle passenger’s purse fails “search incident” analysis; and her consent
was tainted by unlawful detention by police. State v. O’'Day, 91 Wn. App. 244 (Div. lll, 1998) -
Sept 98:15

Search can’t be justified as “incident to arrest” if the search follows an officer’s objectively
manifested decision not to make a custodial arrest. State v. McKenna, 91 Wn. App. 554 (Div.
I, 1998) - Oct 98:12

Knock-And-Announce Requirement

"No knock" entry permitted under "reasonable suspicion" standard, and police executing
warrant may "break" to enter without additional justification. U.S. v. Ramirez, 118 S.Ct. 992 -
April 98:03

“Knock and announce” rule met even though undercover officers did not wait, after
announcing they were officers with a search warrant, for home occupant (who was
eyeballing them through a screen door) to grant or deny permission to enter. State v.
Richards, 136 Wn.2d 361 (1998) - Nov 98:03
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Particularity Requirement

Warrant “incorporating” affidavit invalid where affidavit not attached. U.S. v. McGrew, 122
F.3d 847 (9" Cir. 1997) - Jan 98:06

Warrant for “controlled substances” just passes muster in “grow op” case. State v.
Chambers, 88 Wn. App. 640 (Div. Il, 1997) - Jan 98:03

Privacy Expectations

State constitution requires search warrant to use dog to sniff for drugs at residence even

though no warrant required for package sniffs. State v. Dearman,  Wn. App. ____ (Div. |,
1998) [962 P.2d 850] - Nov 98:06 [The prosecutor has requested review by the State Supreme
Court]

Probable Cause

Anticipatory warrant struck down — no “sure course” to search site. State v. Goble, 88 Wn.
App. 503 (Div. Il, 1997) - Jan 98:15

Standing

“Automatic standing” rule applied; impoundment of suspended driver's vehicle held
improper. State v. Coss, 87 Wn. App. 891 (Div. Ill, 1997) - Feb 98:17

Arsonist loses on issues of standing, chain-of-custody, and corpus delicti. State v. Picard, 90
Whn. App. 890 (Div. Il, 1998) - Dec 98:15

SELF DEFENSE

“No duty to retreat” instruction required despite facts suggesting that defendant may have
been initial aggressor in fatal fight. State v. Wooten, 87 Wn. App. 821 (Div. |, 1997) - Feb 98:14

SENTENCING

Marijuana grower must pay restitution for damage to rental house. State v. Coe, 86 Wn. App.
84 (Div. I, 1997) - March 98:16

No restitution for vehicle damage in hit-and-run case. Walla Walla v. Ashby, 90 Wn. App. 560
(Div. 1ll, 1998) - May 98:17

Prior military courts-martial count as convictions under Washington sentencing law,
including its persistent offender “three-strikes” and “two-strikes” provisions. State v. Morley,
134 Wn.2d 588 (1998) - July 98:23

Selling illegal drugs to two buyers in sequence, but at same time and place, is only one crime
for sentencing purposes. State v. Williams, 135 Wn.2d 365 (1998) - Sept 98:14

Former sentencing law did not apply deadly weapon enhancements consecutively. Post
Sentencing Review of Guy L. Charles, 135 Wn.2d 239 (1998) - Oct 98:11

12



Theft of multiple guns one offense under former sentencing law. State v. Roose, 90 Wn. App.
513 (Div. lll, 1998) - Nov 98:11

No ex post facto problem with applying “three strikes” law to convictions for offenses which
occurred before effective date of law. State v. Angehrn, 90 Wn. App. 339 (Div. I, 1998) - Nov
98:12

No constitutional problem in applying amended law to consider prior deferred DUI
prosecution as prior offense for sentencing purposes. City of Richland v. Michel, 89 Wn. App.
764 (Div. 1ll, 1998) - Nov 98:12

Restitution order went too far in requiring possessor of stolen car to pay for personal
property that was in car when it was stolen. State v. Woods, 90 Wn. App. 904 (Div. Il, 1998) -
Nov 98:15

PUD park is "public park" for purposes of UCSA enhanced sentencing. State v. Gordon, 91
Whn. App. 415 (Div. Ill, 1998) - Nov 98:19

SIXTH AMENDMENT AND RELATED STATE LAW PROVISIONS
(See also “Interrogations and Confessions”)

CrR 3.1 (c)(2) requires that officer help with attorney contact when suspect ends
interrogation with attorney request. State v. Kirkpatrick, 89 Wn. App. 407 (Div. ll, 1997) - March
98:12

Inmate “snitch” not government agent for Sixth Amendment purposes. In Re Personal
Restraint Petition of Benn, 134 Wn.2d 868 (1998) - July 98:19

Washington statute allowing some child witnesses to testify by closed circuit TV upheld in
close decision. State v. Foster, 135 Wn.2d 441 (1998) - Oct 98:12

SPEEDY TRIAL

Electronic home detention not “jail” time for purposes of speedy trial rule. State v. Perrett, 86
Whn. App. 312 (Div. Il, 1997) - March 98:16

STALKING
Stalking law held constitutional. State v. Lee, 135 Wn.2d 369 (1998) - Oct 98:11
TRAFFIC
Causation rule for vehicular homicide maintained; but speeding recklessness inference

instruction inappropriate on evidence of moderate speeding. State v. Randhawa, 133 Wn.2d
67 (1997) - Jan 98:08

DOL bulletin #1: Administrative DUI hearings: why cases are dismissed. Jan 98:20
DOL bulletin #2: CCDR’s, black and whites, and custodian of record. Jan 98:20

Challenge to Washington motorcycle helmet law fails, for now. City of Bremerton v. Spears,
134 Wn.2d 141 (1998), - March 98:08
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Crediford’s “implied element” holding confirmed in DUI case. City of Seattle v. Norby and City
of Seattle v. Burdge, 88 Wn. App. 545 (Div. |, 1997) - May 98:14

“Juvenile” means “under the age of 21" for purposes of statutory license-revocation scheme
of RCW 46.20.265. Davis v. DOL, 90 Wn. App. 370 (Div. Ill, 1998) - May 98:17 [Review is pending
in the State Supreme Court]

Bicyclist in crosswalk is pedestrian whether on or off bike. Pudmaroff v. Allen, 89 Wn. App.
928 (Div. I, 1998) - Nov 98:13 [Review is pending in the State Supreme Court]

UNIFORM CONTROLLED SUBSTANCES ACT, OTHER DRUG LAWS

Evidence sufficient to prove constructive possession of cocaine found in apartment. State v.
Tadeo-Mares, 86 Wn. App. 813 (Div. lll, 1997) - Feb 98:20

Evidence sufficient to convict for delivery of cocaine. State v. Gill, 85 Wn. App. 672 (Div. I,
1997) - March 98:19

Computer disk is “map” for purposes of “school bus stop” UCSA sentence enhancement.
State v. Nunez-Martinez, 90 Wn. App. 250 (Div. Il, 1998) - May 98:14

“Drug house” statute’s “use” prong requires proof of use by persons other than the
defendants. State v. Fernandez, 89 Wn. App. 292 (Div. |, 1997) - May 98:19

Selling illegal drugs to two buyers in sequence, but at same time and place, is only one crime
for sentencing purposes. State v. Williams, 135 Wn.2d 365 (1998) - Sept 98:14

Marijuana possessor’s defense of religious freedom rejected; also, his defense of unwitting
possession restricted. State v. Balzer, 91 Wn. App. 44 (Div. I, 1998) - Nov 98:14

Marijuana weight includes water if plant is “wet” when seized. State v. Kazeck, 90 Wn. App.
830 (Div. Il, 1998) - Nov 98:15

PUD park is "public park" for purposes of UCSA enhanced sentencing. State v. Gordon, 91
Whn. App. 415 (Div. Ill, 1998) - Nov 98:19

Stop, frisk, and conviction for possession with intent to deliver upheld. State v. Miller, 91 Wn.
App. 181 (Div. Il, 1998) - Dec 98:18

VAGUENESS DOCTRINE

Archeological resource preservation act not void-for-vagueness. State v. Lightle, 88 Wn. App
470 (Div. lll, 1997) - May 98:16

San Juan County ordinance against motorized personal watercraft survives attack. Weden
v. San Juan County, 135 Wn.2d 678 (1998) - Oct 98:10

Stalking law held constitutional. State v. Lee, 135 Wn.2d 369 (1998) - Oct 98:11
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WASHINGTON STATE COURT OF APPEALS

ARSONIST LOSES ON STANDING, CHAIN-OF-CUSTODY, AND CORPUS DELICTI

14



State v. Picard, 90 Wn. App. 890 (Div. I, 1998)

Facts and Proceedings: (Excerpted from Court of Appeals opinion)

As they purportedly returned from a trip to Oregon, a fire destroyed the residence
where Picard and his mother lived. Fire officials determined during their initial
investigation that a portable electric heater left in a closet in the mother's bedroom
ignited nearby combustibles, causing the destructive fire. Fire officials concluded that
the fire occurred accidentally; they took the portable heater without a warrant or
consent and placed it in storage. An insurance company subsequently paid Picard's
mother her insurance claim.

Picard eventually told his father that he "set the house on fire" and told his brother that
he "took a Benda torch ... through the house and lit different spots of the house on fire."
Eventually, Picard's admissions reached investigators, who reopened the case.
Investigators uncovered incriminating evidence that they could not have discovered at
the scene of the fire. Picard and his mother moved many of their personal valuables
out of the house eight days before the fire. Approximately one and a half hours before
the fire was reported to authorities, Picard's mother's credit card was used to purchase
gasoline at a gas station located 46 minutes from the residence. The insurance
company paid Picard's mother $81,677 for the structure, yet 12 months before the fire
Picard's mother listed the residence for sale at $46,000. The assessed value of the
property only months before the fire was $26,019. A forensic investigator, examining
the heater for the first time in a laboratory, concluded that, before the fire, someone
removed the heater's protective grill and placed combustible materials between the
heating element and the grill. At trial, Picard denied the accusations against him and
presented expert testimony that the evidence was consistent with an accidental fire. A
jury convicted Picard of first degree arson.

ISSUES AND RULINGS: 1) Did Picard establish standing to challenge the seizure of a portable
heater from his mother’'s bedroom closet despite his failure to establish a possessory interest in the
heater or a reasonable expectation of privacy in the contents of her bedroom? (ANSWER: No); 2)
Should the portable heater have been excluded from evidence due to the failure of the State to
establish an unbroken chain of custody over the heater? (ANSWER: No, an adequate foundation for
its admission was otherwise established); 3) Should Picard’s admissions of guilt to his father and
brother have been excluded from evidence under the corpus delicti rule; i.e., did the State fail to
establish the corpus delicti of arson independent of Picard’s admission? (ANSWER: No, the corpus
delicti of arson was established by the circumstantial evidence) Result: Affirmance of Kitsap County
Superior Court conviction of first degree arson.

ANALYSIS: (Excerpted from Court of Appeals opinion)

1) Standing

Seizure of personal property by a fire department implicates the Fourth Amendment
because the fire department is acting under governmental authority and because the
seizure may invade the owner's legitimate possessory interest in the property. The
warrantless entry of fire officials into a burning building is a lawful exception to the
Fourth Amendment's warrant requirement. "A burning building of course creates an
exigency that justifies a warrantless entry by fire officials to fight the blaze." Once in
the building, fire departments do not need a warrant to remain for a reasonable time

15



thereafter to investigate the origin, cause and circumstances of the fire, and the extent
of the loss.

Picard acknowledges that a defendant must have standing to challenge an unlawful
search or seizure under the federal and state constitutions. [T]he defendant has the
burden of showing that he is entitled to constitutional protection, which includes the
burden of showing that a privacy or possessory interest was invaded, that government
agents participated in the invasion, and that he has standing to contest the invasion.

The trial court found that Picard resided in an upstairs bedroom of the residence while
his mother resided in a bedroom on the main floor. There were at least five portable
heaters in the house, some of which Picard may have purchased and others his
mother may have purchased. One heater was permanently located on the main floor
near the closet in his mother's bedroom. Although Picard had unrestricted access to
most parts of the residence, he did not reside in that room and would normally knock
on the bedroom door before entering if the door was closed. Picard did not use his
mother's bedroom for living purposes in her absence.

Picard does challenge the trial court's conclusions of law, which state that the trial court
was "unable to conclude" that Picard had an ownership or possessory interest in the
portable heater located near the closet in his mother's bedroom, or that Picard had a
legitimate and reasonable expectation of privacy in the contents of his mother's
bedroom or in the contents of her bedroom closet. The trial court's findings that Picard
"normally knocked on the door to his mother's bedroom, if the door was closed, prior to
entering the bedroom" and that Picard "did not use [his mother's] bedroom ... for living
purposes in his mother's absence" support the trial court's conclusions. Picard lacks
standing to challenge the seizure of the heater.

2) Chain-of-custody/Foundation for evidence

Picard contends that there was a lack of foundation to admit the portable heater into
evidence. He argues that his conviction should be overturned because the storage
facility holding the heater was accessible to many people and because an unbroken
chain of custody was not established. The State responds that admission of the heater
was proper because it was satisfactorily identified and because a sufficient chain of
custody was established.

A sufficient foundation for the admission of evidence may be established even without
proof of an unbroken chain of custody. "Before a physical object connected with the
commission of a crime may properly be admitted into evidence, it must be satisfactorily
identified and shown to be in substantially the same condition as when the crime was
committed.” "A failure to present evidence of an unbroken chain of custody does not
render an exhibit inadmissible if it is properly identified as being the same object and in
the same condition as it was when it was initially acquired by the party." The record
shows that the lead investigator identified the heater at trial and testified that it was
substantially in the same condition as it was when he picked it up at the scene of the
fire. Picard's contention is without merit.

3) Corpus delicti of arson

The "corpus delicti rule” states:

16



The confession of a person charged with the commission of a crime is not
sufficient to establish the corpus delicti, but if there is independent proof
thereof, such confession may then be considered in connection therewith and
the corpus delicti established by a combination of the independent proof and
the confession.

The independent evidence need not be of such a character as would establish
the corpus delicti beyond a reasonable doubt, or even by a preponderance of
the proof. It is sufficient if it prima facie establishes the corpus delicti.

"Prima facie' in this context means there is 'evidence of sufficient circumstances which
would support a logical and reasonable inference' of the facts sought to be proved.
The evidence need not be enough to support a conviction or send the case to the jury."

"The corpus delicti of the crime of arson consists of two elements: (1) that the building
in question burned; and (2) that it burned as a result of the willful and criminal act of
some person." Corpus delicti can be proved by either direct or circumstantial
evidence. Opportunity and convincing proof of motive on the part of the accused to
burn a residence are circumstances that may establish that the building burned as the
result of the willful and criminal act of some person. In State v. Despain, 152 Wash.
488 (1929), the defendant owned a dwelling that burned. The dwelling and its contents
were insured for $1,900; their value, however, was approximately $1,000. The court
held that the incendiary origin of the fire, proof of motive in the form of overinsurance,
the defendant's presence, and the absence of anyone else were sufficient to establish
the guilt of the defendant. Here, the burned house, the testimony of the State's
forensic expert that the heater was rigged by a human to ignite combustibles, the
movement of valuables out of the house just before the fire, the fact of overinsurance,
and Picard's proximity to the fire establish the corpus delicti of the crime of arson.

[Some citations omitted]
STOP, FRISK, CONVICTION FOR POSSESSION WITH INTENT TO DELIVER UPHELD
State v. Miller, 91 Wn. App. 181 (Div. II, 1998)

Facts and Proceedings: (Excerpted from Court of Appeals opinion)

At approximately 3:45 a.m. on August 17, 1994, Officer Michael McCroskey of the
Centralia Police Department was on patrol in downtown Centralia in a high crime area
when he observed Miller and Tony Hickman arguing. He said that Miller and Hickman
were yelling and screaming at each other, that Hickman's back was against a wall, and
that Miller's finger was pointing in Hickman's face. McCroskey and Reserve Officer
Scott Megeysi approached Miller and Hickman to make sure the argument did not
escalate into "something physical."

As the officers approached, Miller attempted to leave and enter a nearby apartment
building. Hickman walked away in a different direction. McCroskey, who followed
Miller, told Miller to stop, that he needed to speak with him. Miller did not stop. Instead,
he attempted to open the locked entrance to the apartment building. McCroskey then
told Miller to turn around so that he could see his hands. In response, Miller put his
hands in his coat pockets. McCroskey then "assisted" Miller in placing his hands on the
wall, and frisked him for weapons.
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During the frisk, McCroskey felt what he believed to be a knife on Miller's waist.
Because Miller tried to turn around, McCroskey handcuffed him as a safety measure
before removing the knife for inspection. A continued patdown produced a tin canister,
about three inches by four inches and a half-inch deep. Concerned that the canister
might contain a weapon, the officer opened it. Inside there were ten small plastic
bindles of suspected methamphetamine and some marijuana. In his search of Miller's
person, McCroskey also found $96 and a notebook containing names and what the
officer termed "monetary marks."

ISSUES AND RULINGS: 1) Did the officer have sufficient basis to seize and then frisk Miller?
(ANSWER: Yes); 2) Was there sufficient evidence to support Miller's convictions of possession of
marijuana and methamphetamine with intent to deliver? (ANSWER: Yes) Result: Affirmance of
Lewis County Superior Court convictions (two counts) of possession of marijuana and
methamphetamine with intent to deliver.

ANALYSIS: (Excerpted from Court of Appeals decision)

1) Justification for seizure and frisk

In this instance, the State relies primarily upon the "Terry stop" exception to the Fourth
Amendment warrant requirement. Terry v. Ohio, 392 U.S. 1, (1968). This exception
allows an officer to stop-and-frisk when: (1) the initial stop is legitimate, (2) a
reasonable safety concern exists to justify a protective frisk for weapons, and (3) the
scope of the frisk is limited to the protective purpose. State v. Collins, 121 Wn.2d 168
(1993) [ July ‘93 LED: 07].

Under the first prong, an officer may briefly stop an individual based upon reasonable
suspicion of criminal activity if necessary to maintain the status quo while obtaining
more information. The Terry court recognized that "a police officer may in appropriate
circumstances and in an appropriate manner approach a person for purposes of
investigating possibly criminal behavior even though there is no probable cause to
make an arrest.” In this case, McCroskey's contact of Miller was appropriate;
McCroskey was seeking to maintain the status quo while he determined whether or not
violence was about to erupt between Miller and Hickman.

Under the second prong, "[a] reasonable safety concern exists, and a protective frisk
for weapons is justified, when an officer can point to 'specific and articulable facts'
which create an objectively reasonable belief that a suspect is ‘armed and presently
dangerous.' " The Washington Supreme Court has stated that " ‘[c]ourts are reluctant
to substitute their judgment for that of police officers in the field. "A founded suspicion
is all that is necessary, some basis from which the court can determine that the [frisk]
was not arbitrary or harassing.” ' “ [citing Collins] Here, the officer's frisk was prudent.
McCroskey had a founded, reasonable suspicion that Miller was armed and
dangerous. McCroskey's suspicion was based upon Miller's attempt to flee the area,
his refusal to turn around and to remove his hands from his pockets, the time of night,
and the high crime area in which the incident was occurring.

The third prong of the test limits the scope of the frisk to that necessary to preserve
officer safety. The search must be limited to a frisk for weapons. If an officer feels an
object that may be a weapon, he or she may withdraw it for examination. The frisk
leading to the discovery of Miller's knife was the fruit of a valid protective search, as
McCroskey, already suspicious of Miller for the reasons described above, had cause to
fear for his safety.
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Further, McCroskey testified that he has seen, in training, containers similar to that on
Miller's person capable of holding a .22 caliber Derringer pistol. This allowed
McCroskey to examine the container's contents under the auspices of a protective
search. Based upon these considerations, we conclude McCroskey did not exceed the
proper scope of a Terry stop when he opened the canister to check for a weapon.

Thus, the drugs discovered on Miller were the fruits of a legal stop-and-frisk. The trial

court did not err when it denied Miller's motion to suppress the knife and the canister
as evidence.

2) Sufficiency of evidence of “intent to deliver”

Under RCW 69.50.401(a), it is unlawful for any person to possess a controlled
substance with intent to deliver. It is clear in this case that Miller had possession of
marijuana and methamphetamine. He argues, however, that the evidence was
insufficient to prove his intent to deal the substances.

Viewing the evidence in the light most favorable to the State, and drawing all
reasonable inferences therefrom, there is sufficient evidence to prove beyond a
reasonable doubt that Miller had intent to deliver the drugs. McCroskey found drugs
packaged in amounts appropriate for individual use, approximately 25 empty plastic
bindles, a list with names, numbers and "monetary marks" on it, $96, and a knife.
When considered along with McCroskey's testimony on the significance of such items,
this evidence is sufficient to establish, beyond a reasonable doubt, Miller's intent to
deliver drugs.

Thus, the trial court did not err in convicting Miller of possession of marijuana and
methamphetamine with intent to distribute.

[Some citations omitted]

LED EDITOR'S COMMENT: In addressing the Terry stop issue, the Court of Appeals quotes
from a 1972 U.S. Supreme Court decision which contained language talking about an officer’s
authority to make a justified “approach” (or “contact”) of a person. This is somewhat
misleading language under the current case law on the “Terry stop” doctrine. Officers do not
need any factual justification to approach or contact a citizen. Officers need reasonable
suspicion of criminal activity only to make a “seizure” of the person.
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BRIEF NOTE FROM THE WASHINGTON STATE COURT OF APPEALS

DIVISION TWO OF COURT OF APPEALS TAKES BROADER VIEW REGARDING PRIEST-
PENITENT CONFIDENTIAL COMMUNICATIONS PRIVILEGE THAN DOES DIVISION ONE - In
State v. Martin, 91 Wn. App. 621 (Div. 1l, 1998), Division Two of the Court of Appeals interprets the
priest-penitent privilege of RCW 5.60.060(3) more broadly than did Division One of the Court of
Appeals in State v. Buss, 76 Wn. App. 780 (Div. |, 1995) Aug 95 LED:22.
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After Scott Anthony Martin’s infant child died, possibly from being shaken violently, Martin’'s mother
contacted a preacher to counsel her adult son. The preacher and the son met on three occasions, but
on all three occasions Martin’s mother, and sometimes other people, were present during a part of the
communications.

Prior to Martin’s trial for second degree murder, the trial court held hearings in relation to the
preacher’'s communications. Ultimately, the trial court held, based in large part on the Buss decision,
that the priest-penitent privilege did not apply. The trial court then ordered the preacher to be held in
contempt for refusing to disclose the communications.

RCW 5.60.060(3) provides:

A member of the clergy or a priest shall not, without the consent of a person making
the confession, be examined as to any confession made to him or her in his or her
professional character, in the course of discipline enjoined by the church to which he or
she belongs.

On appeal by Martin and the preacher, the State argued that the trial court was correct in holding the
priest-penitent privilege unavailable. The state argued that: 1) the “course of discipline” of the
preacher’s religion in the Martin case (the Evangelical Reformed Church of Tacoma) does not “enjoin”
its members to make individual, private confessions of sin; 2) Martin was not a member of the
preacher’s church, or any other church and hence was not himself “enjoined” by a church doctrine to
make a confession; and 3) Martin’s conversations with the preacher were not confidential, because
other people, including Martin’s mother, were present during the conversations. The first two of the
three arguments were based on the decision of Division One in the Buss case in 1995.

In Buss, Division One had found the priest-penitent privilege to be quite narrow and to be inapplicable
to a confession made to a “non-ordained church counselor,” because: a) the church counselor was not
ordained, b) the counseling session was not a formal “sacrament of confession,” and c) the confessing
defendant was not a church member who was himself controlled by church doctrines of confession.
The Martin Court disagrees with the Buss Court's narrow reading of the priest-penitent statute in all
three respects.

The Martin Court holds that, so long as a clergy member is directed by his or her religion to receive
confidential communications, including confessions, and to provide spiritual counsel, then the privilege
applies to such confidential communications, even if the confessor is not a member of the clergy
member's denomination or of any other organized religion. Thus, the Martin Court holds the
confession to qualify under RCW 5.60.060(3) with one qualifying question: Were the communications
“confidential?” As with other such privileges (e.g., doctor-patient, attorney-client, spouse-spouse) the
communications are not protected if other persons, not necessary to the communications, are present
when the statements are made.

The Martin Court is unable to determine from the trial court record: A) who was present when various
communications were made by Martin to the preacher, and B) whether one of the persons, e.g.,
Martin's mother, was “necessary” to some or all of the communications (under the various privileges
for confidential communications, confidentiality is not destroyed by the presence of a third person if the
person is needed in the communications, such as a legal secretary transcribing attorney-client
communications). Therefore, the Court of Appeals remands the case to the trial court to hold hearings
on these “confidentiality” questions.

Result: Reversal of Pierce County Superior Court contempt order; case remanded to trial court for
more hearings on privilege issue and then for trial.
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NEXT MONTH

In the January 1999 LED, we will address, among other recent decisions: 1) the State Supreme
Court’s October 22, 1998 decision in State v. Walker, 1998 WL 743520 (reversing a Court of
Appeals decision reported in the November 97 LED at page 10, and holding that exclusion of
evidence is not required as to a consenting cohabitant even though police violate the Leach rule
requiring that consent to search fixed premises be obtained from all cohabitants present at the time
of the request or search); 2) the Division Three Court of Appeals decision in State v. Peterson, 1998
WL 726830 (Div. lll, 1998) (holding that an officer's decision to impound a passenger-less vehicle
being driven by a suspended driver was lawful under the totality of the circumstances — and
distinguishing the case on its facts from the 1985 Division Three decision in State v. Reynoso, 41
Wn. App. 113 (Div. 1ll, 1985) and the 1997 Division Three decision in State v. Coss, 87 Wn. App.
891 (Div. Ill, 1997) Feb 98 LED:17); 3) developments under Initiative 692, the Medical Marijuana
Initiative, which has an effective date of December 3, 1998; and 4) developments under chapter
203, Laws of 1998, which authorizes cities and counties to adopt local ordinances directing
impoundment of cars driven by suspended and revoked drivers.
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The Law Enforcement Digest is edited by Assistant Attorney General, John Wasberg, Office of the
Attorney General. Phone 206 464-6039; Fax 206 587-4290; Address 900 4" Avenue, Suite 2000,
Seattle, WA 98164-1012; E Mail [johnwl@atg.wa.gov]. Editorial comment and analysis of statutes
and court decisions express the thinking of the writer and do not necessarily reflect the opinion of the
Office of the Attorney General or the Washington State Criminal Justice Training Commission. The
LED is published as a research source only and does not purport to furnish legal advice. LED’s from
January 1992 forward are available on the Commission’s Internet Home Page at: http://www.wa.gov/cjt
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